
Nos. 21-1220, 1221, 1225, 1236, & 1258 

United States Court of Appeals  
For the District of Columbia Circuit 

 
LUCAS WALL, LEONARDO McDONNELL, MICHAEL SEKLECKI (on 

behalf of himself and his minor child M.S.), MICHAEL FARIS, 
CHARITY ANDERSON, ANGELA BYRD, MICHAEL CLARK, URI 

MARCUS, LARRY JAMES BONIN JR., ANTHONY EADES, 
KLEANTHIS ANDREADAKIS, THERESA MULLINS, & AARON 

ABADI, 
 

Petitioners 
 

v. 
 

TRANSPORTATION SECURITY ADMINISTRATION, 
 

Respondent 
 

__________________________________________________ 
 

Petition for Review of  
TSA Security Directives & Emergency Amendment 

__________________________________________________ 
 

BBRIEF OF  
LEIA MONTGOMERY AND KRISTEN MEGHAN KELLY  

AS AMICAE CURIAE IN SUPPORT OF PETITIONER 
 

Warren V. Norred 
Norred Law, PLLC 
515 East Border Street 
Arlington, TX 76010 
wnorred@norredlaw.com 



QQUESTION PRESENTED 

Summarizing, Petitioners challenge the validity of four orders 
issued by the Transportation Security Administration to enforce the 
Federal Transportation Mask Mandate, based on a variety of statutes 
and constitutional arguments, including: 1) the Air Carrier Access Act; 
2) the Fifth Amendment; 3) the right to travel; 4) the Tenth Amendment; 
5) the TSA’s limited authority to ensure transportation security; 6) the 
TSA’s power to enforce unsupported orders of the CDC; 7) the TSA’s 
failure to follow the APA rule-making process; 8) a lack of evidentiary 
support for the mask mandate; 9) the lack of authority for the TSA to 
force an EUA medical device under the FDCA; and 10)  the fundamental 
rights established under two ratified treaties.  
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IINTEREST OF THE AMICAE CURIAE1 

Amicae Leia Montgomery and Kristen Meghan Kelly are plaintiffs 
against Delta Airlines in Cause No. 3:21-cv-02715-C, currently active 
before the Northern District of Texas. In that case, Amicae make claims 
of breach of contract, public disclosure of private facts, intentional and 
negligent infliction of emotional distress against Delta for its 
implementation of the mask mandate. Amicae also seek a declaration 
that Delta must allow a face shield as a reasonable accommodation under 
the Americans with Disabilities Act.  

If Petitioners are successful in their challenge to the airline mask 
mandate, this case becomes strong persuasive case law which will 
simplify Amicae’s case in the Northern District of Texas, which can be 
described as an “as applied” challenge to the implementation of the 
airline mask mandate.2  

For these reasons, Amicae are interested in this case. 

 

 

 
1 Pursuant to Rule 37.2(a), all parties consented to the filing of this brief. Pursuant 
to Rule 37.6, Amicae Curiae affirm that no counsel for any party authored this brief 
in whole or in part, and no counsel or party made a monetary contribution intended 
to fund the preparation or submission of this brief. No person other than Amicae 
Curiae, their members, allied supporters, or counsel made a monetary contribution 
to its preparation or submission. 
2 Amicae have included their complaint at App. 10, incorporated herein, as well as 
added supporting declarations so that the Court has evidence to consider.  
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IINTRODUCTION & SUMMARY OF REASONS TO GRANT THE PETITION 

Amicae were denied travel on Delta flights after Delta’s third-party 
exemption servicer, MD-STAT, denied their requested exemptions. The 
denial was based on an apparent list of allowed exemptions and no 
individualized examination of their requests was made, though the 
requests were backed by medical support. Both Amicae had traveled 
multiple times on Delta wearing face shields as reasonable 
accommodation, but Delta/MD-STAT opted to change its mask rule 
without notice. Additionally, Amicae were required to recount painful, 
horrible experiences to Delta’s gate personnel who ostensibly believed 
that they were competent to adjudicate the requested exemptions. 

Amicae support all the reasoning in Petitioners’ Brief (“Brief”), and 
herein focus on the inadequacy of the TSA’s rule-making process, add to 
the facts regarding the latest fifth extension of the mask mandate, once 
again without following the APA’s rule-making process as detailed in 
federal law, noting that the APA nowhere permits a president or 
administrative body to pretend that mere political considerations are a 
sufficient reason to ignore the rule-making process outlined in the APA. 

Amicae herein describe the shortcomings of the Mandate caused by 
a process missing stakeholder input. Delta’s opaque implementation 
gives mere lip service to the ADA and ACAA. Assuming the TSA can 
legally enforce the Mandate, the “lip service” standard is insufficient.  

Amicae also argue herein that the airlines may not be drafted into 
an enforcement force for an emergency response and seek a judicial 
response similar to that of the federal contractor vaccine case, State v. 
Biden, Civil Action 1:21-cv-163, (S.D. Ga. Dec. 7, 2021), where the court 
decided that the President’s declaration of an emergency does not allow 
him to draft every federal contractor into a vaccine enforcement scheme. 

Lastly, Amicae bring to the Court’s attention the opinion issued 
today in Health Freedom Defense Fund, Inc., et al. v. Joseph R. Biden, 
Jr., by Judge Mizelle in Case No. 8:21-cv-1693-KKM-AEP, which has at 
least vacated the Mask Mandate for the present.   
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II. The Court should vacate the Mask Mandate until the TSA 
makes a modicum of effort to follow the Administrative 
Procedure Act.   

The Mask Mandate was first issued by the TSA on February 2, 2021. 
When Petitioners’ Brief was filed on April 11, 2022, the Mandate was set 
to expire on April 18th after four extensions.3  In their Brief, Petitioners 
pointed out that there was no guarantee that the Mask Mandate would 
be extended again. 

Of course, the Court can take judicial notice that on April 13, the CDC 
announced a fifth extension4 of 15 days, taking the Mandate to May 3rd. 
The TSA has attempted to justify its new extension on the BA.2 omicron 
subvariant, characterized as highly contagious, though experts agree 
that hospitalizations are down and even the CDC admits that the 
severity of the omicron variants is less than previous variants.5  

Recognizing that courts tend to bend over backwards to support any 
rational basis for allowing administrative bodies to act without 
limitation, but this Court should at least recognize that there exists no 
record of any new notice or input options for any expert to give scientific 
guidance to the TSA, which appears to operate on the premise of “no court 
is limiting our actions, so we do what we want.”  

As the Petitioners’ Brief (at p.69-74) pointed out, agencies such as the 
TSA must publish a proposed rule and give an opportunity for interested 
persons to weigh in.6While this notice requirement does have a “good 
cause” exception, the APA requires a written explanation for that 
exception in the proposed rule. Id. 

While the TSA might get away with the good-cause exception in March 
of 2020, when no one knew or understood well how the COVID-19 virus 
spread, the planet has spun more than twice around the sun since then; 

 
3 All dates are in 2022 unless otherwise indicated. 
4 See App. 2, online at https://www.cdc.gov/media/releases/2022/s0413-mask-
order.html. (All website links were last checked no earlier than April 17, 2022.) 
5 See https://www.cdc.gov/coronavirus/2019-ncov/variants/omicron-variant.html. 
6 5 USC § 553, App. 9.  
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the world has learned that cloth masks are ineffective, but the CDC/TSA 
has not required a particular specification of masks to board a flight. At 
the same time, the CDC/TSA has rejected a face shield as a replacement 
for what might be a mask made of table tennis netting, based on the 
contention that a face shield does not protect others from respiratory 
droplets exhaled by the wearer.7  

In none of these pronouncements has the TSA/CDC shown any desire 
to consider input from stake holders, including scientists and frequent 
flyers, while the agencies make these rules. In particular, a bona fide 
disabled individual who cannot wear a mask should be able to seek a 
reasonable accommodation.  

In a sane world, and as Dr. Fauci stated in October of 2004 while 
discussing the influenza vaccine, a person who has had COVID-19 has 
natural immunity which is far superior to the immunity provided by 
vaccines.8 This must be doubly true in the present case, where mRNA 
“vaccines” primarily lessen the severity of the COVID-19 virus and do 
little to stop its spread.9  

  

 

 
7 See App. 3, online at https://www.cdc.gov/coronavirus/2019-ncov/travelers/face-
masks-public-transportation.html. While the CDC does give guidance about masks, 
and suggests at least two layers of cloth that stop light, no evidence suggests that 
this guidance is passed down to Delta, or that the CDC/TSA even cares about these 
mask construction requirements.  
8 See https://www.c-span.org/video/?c5009254/user-clip-fauci-potent-vaccine, where 
Dr. Fauci explains that natural immunity is the “best vaccination”.  
9 Eyre D W, Taylor D, Purver M et al. Effect of Covid-19 Vaccination on 
Transmission of Alpha and Delta Variants. New Eng J Med 2022; doi: 
10.1056/NEJMoa2116597. 
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III. The Mask Mandate and ACAA encourage passenger abuse. 

A. Amica Leia Montgomery  

Montgomery frequently flies on Delta flights for work and recreation, 
and has been doing so for years without incident. Because she suffers 
from post-traumatic stress and claustrophobia due to a past event, 
Montgomery carries signed documentation provided by two physicians 
that describes her disabilities pursuant to the standards set forth by the 
Americans with Disabilities Act (“ADA”).  

Given the nature of her disabilities, she is unable to wear a 
conventional face mask. As a result, she wears a face shield, hat, and 
scarf when travelling. 

On February 20, 2021, Montgomery attempted to complete the Delta 
Clearance to Fly process at check-in prior to her flight from Dallas/Fort 
Worth International Airport to Atlanta. Montgomery provided her ADA 
documents to the gate agents. In a good-faith effort to comply with Delta’s 
COVID-19 rules, she wore her face shield, hat, and scarf. Delta’s gate 
agents called a STAT-MD emergency physician to evaluate 
Montgomery’s suitability for flight under Delta’s policies.  

STAT-MD is a private telemedicine company which provides services 
to Delta. The STAT-MD emergency physician denied Montgomery’s 
accommodation. During the conversation, the physician told Montgomery 
that she did not need to read her notes or show her paperwork to him, 
nor did she need to tell him her prescription information or have him 
verify her physician’s signed notes. The physician told Montgomery that 
her condition was not on Delta’s list of conditions qualifying for a mask 
exemption, and if she had a problem, she should take it up with Delta.  

After termination of the call, the gate agents told her that it was “too 
bad” that her condition “didn’t count.” Montgomery then offered to make 
additional accommodations, including covering her hat with her scarf 
like a veil in addition to wearing her face shield. The agents rejected the 
sufficiency of her additional accommodations and told Montgomery that 
they were placing her on Delta’s no-fly list, leading to additional trauma. 
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B. Amica Kristen Meghan Kelly 

Amica Kristen Meghan Kelly is an U.S. Air Force veteran with a post-
traumatic stress disorder (PTSD) disability regarding face coverings 
resulting from a violent sexual assault suffered while on active duty. She 
carries medical records to prove her disability, and also explain that face 
coverings cause her body to produce a cardiac arrhythmia response. 

Prior to Kelly’s attempt to fly on March 30th, Delta had previously 
approved Kelly to fly without a mask the month prior. Kelly also 
underwent a COVID-19 saliva test showing she was COVID-negative. 

In spite of the above, Delta gate agents disallowed her from boarding 
the flight and referred her to a telemedicine STAT-MD physician 
regarding her requested exemption to the mask policy. The STAT-MD 
physician required Ms. Kelly to recite the history of her disability, 
including a sexual assault she suffered while in the military, in the 
presence of the passengers on her intended flight, as they had been de-
planed ostensibly to apply pressure to Ms. Kelly to comply. Over the next 
4-6 hours, Ms. Kelly was referred to numerous unqualified Delta agents 
who decided that the disability triggered Delta’s mask exemption.  

Because of all the delays, Kelly and a traveling companion missed 
their flight and also missed a later flight. 

C. Delta seeks to escape liability for their damages to Montgomery 
and Kelly by claiming protection under the ACAA.  

In their suit against Delta, Amicae Montgomery and Kelly seek breach 
of contract damages, emotion distress damages, and public disclosure of 
private facts. Delta has responded with a Rule 12b6 motion to dismiss, 
claiming immunity to Amicae’s claims based on preemption of service-
related under the ACAA.  

Thus, Delta’s implementation of the Mask Mandate, a non-law which 
Delta argues cannot be challenged, has caused damages to Amicae which 
Delta argues cannot be the basis of suit under the ACAA.  

This Court is empowered by the APA to restore sanity to this unbridled 
grab of authority without accountability, and should.  



11

IIII. If airlines are mere vendors who provide transport for the 
federal government, then airlines must protect historically 
recognized and constitutional rights, including the right to 
travel protected under the 14th and 9th Amendments.  

A. The right to travel is an ancient protected constitutional right. 

The right to travel is an ancient liberty enumerated at least as far back 
as the Magna Carta.10 

William Blackstone’s 1795 Commentaries on the Laws of England¸ 
identify freedom of movement as an inherent right.11 

The right to travel by means of technological conveyance has been 
firmly enshrined since Beckman v. Saratoga & Schenectady R.R., Co., 3 
Paige Ch. 45 (N.Y. 1831), which applied the right to travel to locomotive 
transportation. 

In United States v. Guest, the Supreme Court explained the lack of 
enumeration of travel rights in the Constitution by stating, 

a right so elementary was conceived from the beginning to be 
a necessary concomitant of the stronger Union the 
Constitution created. . . . The constitutional right to travel 
from one State to another . . . occupies a position so 
fundamental to the concept of our Federal Union. It is a right 
that has been firmly established and repeatedly recognized.  

United States v. Guest, 383 U.S. 745, 758 (1966) (also citing the Articles 
of Confederation at n.17).  

 

 
10 Peter Linebaugh, Magna Carta Manifesto: Liberties and Commons for All 179 
(2008); Nicholas Vincent, Magna Carta, a Very Short Introduction, 118 (2012) (“All 
merchants are to be safe and secure in leaving and entering England, and in 
staying and traveling in England . . . ”) 
11 Sir William Blackstone, Commentaries on the Laws of England: Book the First of 
the Rights of Persons (1765).  
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Though the Ninth Amendment was written to protect unenumerated 
rights, rarely do courts recognize its importance.12 However, the Supreme 
Court of the United States has conclusively interpreted the 14th 
amendment as guaranteeing a right to travel. See Saenz v. Roe, 526 U.S. 
489, 498 (1999) (noting that the right to travel is “firmly embedded” 
within the jurisprudence of the Supreme Court); Shapiro v. Thompson, 
394 U.S. 618, 630 (1969). 

Our high court has held the right to travel is “not a mere conditional 
liberty subject to regulation and control under conventional due process 
or equal protection standards,” and is “a right broadly assertable against 
private interference as well as governmental action.” Id. at 630-31. 

B. The mask mandate implicates privacy and bodily autonomy. 

Furthermore, mandated masking in travel also implicates bodily 
autonomy concerns that are inextricably linked to the right to travel. The 
Supreme court has held that the right to privacy protects individuals 
engaging in private acts from government interference per Griswold v. 
Connecticut, 381 U.S. 479, 493 (1964). The “emanations” of multiple 
constitutional rights protect a range of privacy interests per See Doe v. 
Bolton, 410 U.S. 179, 209 (Douglas, J., concurring). 

In Kent v. Dulles, 357 U.S. 116, 125-26 (1958) and Shapiro v. 
Thompson, 394 U.S. 618, 629 (1969) the Supreme Court established that 
the right to travel must be free from government intrusion, connecting 
exercise of rights to privacy and rights to travel.13 

 

 
12 “The enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people.” USCS Const. Amend. 9. See also, 
Warren Norred, Comment: Removing Mud in the Clean Water Act: The Ninth 
Amendment as a Limiting Factor in Chevron Analysis, 14 Tex. Wesleyan L. Rev. 51, 
53 (Fall 2007) (“any effective reading of the Ninth Amendment should find it protects 
individuals against expansive interpretations by federal agencies of vague statutes.”). 
13 Richard Sobel, The Right to Travel and Privacy: Intersecting Fundamental 
Freedoms, 30 J. Marshall J. Info. Tech. & Privacy L. 639 (2014) 
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C. The mask mandate deputizes airlines and implicates the state 
action doctrine. 

The rights to travel and privacy our implicated in airline enforcement 
of the federal mask mandate because the airlines have essentially been 
deputized to enforce restrictions on the right to travel of some disabled 
Americans.  

Private parties are state actors, "if the State creates the legal 
framework governing the conduct, if it delegates its authority to the 
private actor, or sometimes if it knowingly accepts the benefits derived 
from unconstitutional behavior.” Nat’l Collegiate Athletic Ass'n v. 
Tarkanian, 109 S.Ct. 454, 461-62 (1988) (citations omitted). 
Summarizing, a court must ask whether the State provided a mantle of 
authority that enhanced the power of the harm causing individual. Id. 

The Court in Tarkanian also later stated: 

"It is, of course, true that a State may delegate authority to a 
private party and thereby make that party a state actor. Thus, 
we recently held that a private physician who had contracted 
with a state prison to attend to the inmates' medical needs 
was a state actor.  

Tarkanian, 109 S.Ct. at 463-64 (citing West v. Atkins, 108 S.Ct. 2250 
(1988)). 

In Brentwood Acad. v. Tennessee Secondary Sch. Athletic Ass’n, 531 
U.S. 288 (2001) the Court discussed different factors for determining 
whether conduct of a private actor was state action, which included: "the 
state provides significant encouragement, either overt or covert....when 
the private actor is a “willful participant” in joint activity with the state 
or its agents..... when the private actor has been delegated a public 
function by the state.... or when the government is “entwined” in the 
private actor's management or control." 

The present mandate deputizes airlines and airline personnel as 
enforcers of rules that both infringe on the right to travel by a) creating 
conditions under which certain handicapped persons, such as 

lewnwdc77
Highlight

lewnwdc77
Highlight

lewnwdc77
Highlight
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Montgomery and Kelly, are unable to travel due to the mandate b) 
infringe on the right to privacy and bodily autonomy of individuals 
suffering conditions that impair masking, and c) imposing a condition on 
travel such that the right thereto becomes so overburdened as to become 
impossible for certain classes of disabled people, and d) creates an 
arbitrary enforcement mechanism that outsources enforcement of mask 
mandates to unqualified personal including flight attendants and a 
medley of ill-equipped telemedicine providers like STAT-MD. 

IIV. Persuasive case law was established today which vacates the 
Mask Mandate; this Court should accept and add to that opinion. 

As noted in the summary, Judge Mizelle of the Middle District of 
Florida (Tampa) issued her opinion today in Health Freedom Defense 
Fund, Inc., et al. v. Joseph R. Biden, Jr., by in Case No. 8:21-cv-1693-
KKM-AEP, which vacated the Mask Mandate.14 

The opinion vacated the CDC’s Mask Mandate, declaring it 
unlawful and remanding it to the CDC for further proceedings.  

This Court should take judicial notice that Health Freedom Defense 
Fund was filed July 12, 2021; the present case was filed September 14, 
2021. This Court must, or at least should, follow the dominant case.  

However, Judge Mizelle did not address the question of 
accommodations as argued herein or necessarily address any 
enforcement by the TSA of a mask mandate; this Court could further 
instruct that the TSA’s Mask Mandate is illegal, or at least fails to 
comport with the ADA with the use of face shields as an accommodation.  

V. Conclusion 

Amicae ask the Court to evaluate Judge Mizelle’s opinion, and after 
such evaluation, Amicae ask this Court to issue an opinion agreeing with 
the vacation of the Mask Mandate, and also requiring the TSA to ensure 
any new mandate comports and respects those who request exemptions 
based on medical disabilities.  

 
14 Attached at App. 23.  
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Respectfully submitted this April 18, 2022,  

Warren V. Norred 
Norred Law, PLLC 
515 East Border Street 
Arlington, TX 76010 
wnorred@norredlaw.com 

     for Leia Montgomery, Kristen Meghan Kelly 
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CDC Newsroom

CDC Mask Order Remains in E ect and CDC Realigns
Travel Health Notice System

For Immediate Release: Wednesday, April 13, 2022 
 Media Relations 

(404) 639-3286

Today, CDC is announcing two COVID-19 travel-related updates based on close-monitoring of the COVID-19 landscape in
the United States and internationally.

CDC continues to monitor the spread of the Omicron variant, especially the BA.2 subvariant that now makes up more
than 85% of U.S. cases. Since early April, there have been increases in the 7-day moving average of cases in the U.S. The
CDC Mask Order remains in e ect while CDC assesses the potential impact of the rise of cases on severe disease,
including hospitalizations and deaths, and healthcare system capacity. TSA will extend the security directive and
emergency amendment for 15 days, through May 3, 2022.

Secondly, CDC will update its Travel Health Notice system for international destinations. To help the public understand
when the highest level of concern is most urgent, this new system will reserve Level 4 travel health notices for special
circumstances, such as rapidly escalating case trajectory or extremely high case counts, emergence of a new variant of
concern, or healthcare infrastructure collapse. Levels 3, 2, and 1 will continue to be primarily determined by 28-day
incidence or case counts. The new level system will be e ective April 18, 2022.

CDC uses Travel Health Notices to alert travelers and other audiences to health threats around the world and advise on
how to protect themselves before, during, and after travel. With this new con guration, travelers will have a more
actionable alert for when they should not travel to a certain destination (Level 4), regardless of vaccination status, until we
have a clearer understanding of the COVID-19 situation at that destination.

CDC will continue to monitor COVID-19 levels, in our communities, nationally, and abroad to provide the most up-to-date
guidance to keep travelers safe and healthy.

### 
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Page last reviewed: April 13, 2022

App'x p. 2



4/18/22, 5:18 PM Requirement for Face Masks on Public Transportation Conveyances and at Transportation Hubs | CDC

https://www.cdc.gov/coronavirus/2019-ncov/travelers/face-masks-public-transportation.html 1/6

Requirement for Face Masks on Public Transportation
Conveyances and at Transportation Hubs
Updated Feb. 25, 2022

Summary of Recent Changes

Traveling on public transportation
increases a person’s risk of getting and
spreading COVID-19 by bringing people in
close contact with others, often for
prolonged periods, and exposing them to
frequently touched surfaces. Air travel
often requires spending time in security
lines and busy airport terminals. Travel by
bus, train, and other conveyances used for
international, interstate, or intrastate
transportation poses similar challenges.
Staying 6 feet away from others is often
di cult on public transportation
conveyances. People may not be able to distance themselves by the recommended minimum of 6 feet from other people
seated nearby or from those standing in or passing through the aisles on airplanes, trains, or buses.

Travel contributes to interstate and international spread of COVID-19. Wearing masks that completely cover the mouth and
nose reduces the spread of COVID-19. People who never develop symptoms (asymptomatic) or are not yet showing
symptoms (pre-symptomatic) might not know that they are infected but can still spread COVID-19 to others. Masks also o er
protection to the wearer.

On January 29, 2021, CDC issued an Order that required face masks to be worn by all people while on public transportation
(which included all passengers and all personnel operating conveyances) traveling into, within, or out of the United States and
U.S. territories. The Order also required all people to wear masks while at transportation hubs (e.g., airports, bus or ferry
terminals, train and subway stations, seaports, U.S. ports of entry, and other locations where people board public
transportation in the United States and U.S. territories), including both indoor and outdoor areas.

E ective February 25, 2022, CDC does not require wearing of masks on buses or vans operated by public or private
school systems, including early care and education/child care programs.

Updates as of February 25, 2022 

E ective February 25, 2022, CDC is exercising its enforcement discretion to not
require that people wear masks on buses or vans operated by public or private
school systems, including early care and education/child care programs. CDC is
making this change to  align with updated guidance that no longer recommends

Posters

COVID-19

App'x p. 3
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universal indoor mask wearing in K-12 schools and early education settings in
areas with a low or medium COVID-19 Community Level. School systems at their
discretion may choose to require that people wear masks on buses or vans.

CDC previously announced that it would use enforcement discretion to not
require people to wear a mask in outdoor areas of conveyances (if such outdoor
areas exist on the conveyance) or while outdoors at transportation hubs. CDC will
continue to evaluate the requirements of its Order and determine whether
additional changes may be warranted.

While in indoor areas of conveyances or while indoors at transportation hubs,
people are not required to wear a mask under the following circumstances:

while eating, drinking, or taking medication for brief periods of time;

while communicating for brief periods of time with a person who is hearing
impaired when the ability to see the mouth is essential for communication;

if, on an aircraft, wearing oxygen masks is needed because of loss of cabin
pressure or other event a ecting aircraft ventilation;

if unconscious (for reasons other than sleeping), incapacitated, unable to be
awakened, or otherwise unable to remove the mask without assistance;

when necessary to temporarily lower or remove the mask to verify one’s
identity such as during Transportation Security Administration (TSA)
screening or when asked to do so by the ticket or gate agent or any law
enforcement o cial;

when experiencing di culty breathing or shortness of breath or feeling
winded, until able to resume normal breathing with the mask; when vomiting
until vomiting ceases; or if wearing a mask interferes with necessary medical
care such as supplemental oxygen administered via an oxygen mask.

The following categories of people continue to be exempt from the requirement to
wear a mask:

A child under the age of 2 years;

A person with a disability who cannot wear a mask, or cannot safely wear a
mask, because of the disability as de ned by the Americans with Disabilities
Act (42 U.S.C. 12101 .);

A person for whom wearing a mask would create a risk to workplace health,
safety, or job duty as determined by the relevant workplace safety guidelines
or federal regulations.

People on board the following categories of conveyances continue to be exempt
from the requirement to wear a mask:

Private conveyances operated only for personal, non-commercial use;

Commercial motor vehicles or trucks, if the driver is the only person in the
vehicle or truck, or the vehicle or truck is operated by a team who all live in
the same household and are the only persons in the vehicle;*

Conveyances operated or chartered by the U.S. military as long as the
operator of the conveyance follows all requirements of U.S. military services
to prevent spread of COVID-19 that are equivalent to the requirements in
CDC’s Order.

*Non-passenger-carrying commercial vessels operated by a team of mariners who all live on
the vessel and are the only people on the vessel are also permitted to use this exemption.
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Frequently Asked Questions

General

A public transportation conveyance is any mode of transportation other than a private vehicle. Types of public transportation
conveyances include airplanes, trains, subways, buses, taxis, ride-shares, maritime transportation, trolleys, and cable cars.

The Order applies to all public transportation conveyances traveling into the United States (i.e., arriving from a foreign
country) or within the United States (including within states or territories or traveling between states or territories). The Order
also applies to all conveyances leaving the United States until they arrive at a foreign destination.

If a conveyance has outdoor areas (such as on a ferry or an open-air trolley or bus), wearing a mask is not required while
outdoors unless otherwise required by the operator, federal, state, tribal, territorial, or local government.

Subject to how other federal partners and state and local entities de ne “outdoors,” CDC understands “outdoors” to refer to
any open-air area. Examples of outdoor areas of conveyances are the uncovered top decks of buses and open deck areas of
ferries or other vessels. Examples of outdoor areas of transportation hubs include surface parking lots and partially enclosed
parking garages, passenger pick-up/drop-o  areas, railway platforms, piers, open hangars, and airport runways.

No, CDC does not require people to wear masks on buses or vans operated by public or private K-12 school systems or early
care and education/child care (ECE) programs. At their discretion, school systems and ECE programs may choose to require
that people wear masks on buses or vans.

People must wear masks that completely cover the mouth and nose. Masks should t snugly against the sides of the face. See
attributes of masks needed to ful ll the requirements of the Order. For more information about masks, see Types of Masks
and Respirators.

Face shields do not ful ll the requirements of the Order. Face shields may be worn in addition to a mask that ful lls the
requirements of the Order, but face shields may  be worn a mask. A face shield is e ective at protecting the
person wearing it from splashes to the face, particularly the eyes, but face shields do  protect others from respiratory
droplets exhaled by the wearer. A face shield worn without a mask also does not protect the person wearing it from inhaling
respiratory droplets.

A transportation hub is any location, indoors or outdoors, where people await, board, or disembark public transportation
conveyances. These include but are not limited to commercial airports, general aviation airport buildings with commercial

ights, bus terminals, all commercial vessel terminals, train and subway stations, seaports, U.S. ports of entry, and dedicated
ride-share pick-up locations.

The Order applies to all indoor areas of all transportation hubs in the United States and U.S. territories, except those operated
by the U.S. military. Unless otherwise required by the operator, federal, state, tribal, territorial, or local government, people
are not required to wear a mask when located in outdoor areas of a transportation hub.

A public transportation conveyance operator is any individual (e.g., crew, driver) or organization (e.g., transportation
company) causing or authorizing the operation of a conveyance. The term “personnel operating conveyances” is used in these
FAQs to refer speci cally to individuals (e.g., crew members, drivers, conductors) on a conveyance for the purpose of
operating it.

App'x p. 5
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On conveyances with no outdoor spaces, operators of public transportation conveyances must refuse to board anyone not
wearing a mask that completely covers the mouth and nose. On conveyances with outdoor areas, operators must refuse to
allow entry to indoor areas to anyone not wearing a mask. Operators must also require that everyone on board (or in an
indoor area of the conveyance, as applicable) wears a mask for the entire duration of travel, subject to the exclusions and
exemptions in CDC’s Order. If a passenger refuses to comply, the operator must disembark the person at the earliest safe
opportunity (or relocate the passenger to an outdoor area of the conveyance, if feasible). People who refuse to wear a mask
may be subject to a civil penalty.

There are some circumstances when taking your mask o  would be necessary, including brief periods of time while eating,
drinking, or taking medication. Other reasons include medical emergencies, to verify identity during security screenings, or if
asked to do so by ticket/gate agents or law enforcement. On a plane, masks should be removed if oxygen masks are needed
because of loss of cabin pressure or other event a ecting aircraft ventilation.

Personnel operating passenger-carrying conveyances (e.g., crew members, drivers, conductors) covered by the Order, must
wear a mask while indoors on the conveyance, unless the person operating the conveyance is the only person on the
conveyance, or the conveyance is operated by a team who all live in the same household and are the only people on the
conveyance.

If the conveyance has outdoor areas, wearing a mask is not required outdoors. Operators of conveyances (i.e., employers), at
their discretion, may require personnel operating conveyances to wear masks in outdoor areas of the conveyance.

Personnel operating conveyances are also exempted from the mask requirement if wearing a mask would create a risk to
workplace health, safety, or job duty as determined by the relevant workplace safety guidelines or federal regulations.

Workers, including federal employees, must wear a mask while indoors on the premises of a transportation hub unless they
are the only person in the work area, such as might occur in private o ces, private hangars at airports, or in railroad yards. If
another person enters the work area, or the worker leaves the work area and enters another area where others may be
located, the worker must wear a mask. If the nature of the work area is such that other workers are likely to be located there
and are permitted to enter or leave unannounced, then a mask must be worn at all times.

CDC does not require that workers wear a mask in outdoor areas of a transportation hub. Operators of transportation hubs
(i.e., employers), at their discretion, may require employees to wear masks in outdoor areas.

Employees are also exempted from the mask requirement if wearing a mask would create a risk to workplace health, safety,
or job duty as determined by the relevant workplace safety guidelines or federal regulations.

Yes, the Order requires all people to wear a mask, including those who are up to date with their COVID-19 vaccines, if they are
located indoors on a conveyance or indoors at a transportation hub.

Yes, the Order requires all people to wear a mask, including those who are fully vaccinated against COVID-19, if they are
located indoors on a conveyance or indoors at a transportation hub.

If you are in an indoor area of a conveyance and a passenger near you refuses to wear a mask, alert someone working on the
conveyance (e.g., crew member, driver, conductor) for assistance. If you are in an indoor area of a transportation hub, notify a
sta  member or security personnel.

No. CDC’s Order does not include an exception for tobacco use. Additional information about smoking and COVID-19 may be
found on CDC’s website.

Public transportation conveyances and transportation hubs are locations where large numbers of people may gather, and
physical distancing can be di cult. Furthermore, many people need to take public transportation for their livelihoods.
Personnel operating the conveyance and passengers (including young children) might be unvaccinated and some on boardApp'x p. 6
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Personnel operating the conveyance and passengers (including young children) might be unvaccinated, and some on board

might be at increased risk of severe illness (including some who might not be protected by vaccination because of weakened
immune systems). Such people may not have the option to disembark or relocate to another area of the conveyance, such as
on an airplane during ight or a bus or train while it is in motion. Transportation hubs are also places where people depart to
di erent geographic locations, both across the United States and around the world. Therefore, an exposure in a
transportation hub can have consequences to many destination communities if people become infected after they travel.

CDC does not require people to wear a mask in outdoor areas of conveyances and transportation hubs because of the lower
risk of transmission outdoors. However, in areas with a high COVID-19 Community Level, people might choose to wear a
mask outdoors when in sustained close contact with other people, particularly if they or someone they live with has a
weakened immune system or is at increased risk for severe disease.

Correct and consistent use of masks in indoor areas on public transportation conveyances and indoor areas of transportation
hubs will protect travelers and workers, enable safe and responsible travel during the pandemic, and help to reduce the
spread of COVID-19.

Maritime

Yes, the mask order applies to all persons traveling on commercial maritime conveyances into, within, or out of the United
States and to all persons at U.S. seaports, when located in indoor areas. The term commercial maritime conveyance means all
forms of commercial maritime vessels, including but not limited to cargo ships, shing vessels, research vessels, self-
propelled barges, and all forms of passenger carrying vessels including ferries, river cruise ships, and those chartered for

shing trips, unless otherwise exempted.

For cruise ship operators opting into CDC’s COVID-19 Program for Cruise Ships, CDC will continue to exercise enforcement
discretion regarding the requirements of this Order, applicable to operators of, and crew and passengers on board, cruise
ships. Cruise ships that have chosen not to participate remain subject to the requirements of the Order.

Only the following maritime conveyances are exempted:

Private maritime conveyances operated solely for personal, non-commercial use (e.g., personal watercraft),

When the operator is the sole occupant on board the maritime conveyance,

Mobile o shore drilling units and platforms, to include oating and xed Outer Continental Shelf facilities as de ned in
33 CFR 140.10, and

Certain maritime conveyances excluded from the de nition of vessels under 42 CFR 70.1:
Fishing boats including those used for shell- shing ;

Tugs which operate only locally in speci c harbors and adjacent waters ;

Barges without means of self-propulsion;

Construction-equipment boats and dredges; and

Sand and gravel dredging and handling boats.  Fishing vessels, sh processing vessels, and sh tender vessels as
de ned under 46 U.S.C § 2101 do not fall under this exemption — including shell- shing vessels. A “ shing boat” is
an auxiliary craft as de ned under 46 U.S.C § 4502(k) carried on board a shing vessel.  Tugs which operate only
locally in speci c harbors and adjacent waters means tug vessels operating exclusively within a worksite and that
have been issued a worksite exemption by the U.S. Coast Guard.

Please note that the operators of these maritime conveyances and other persons on board must observe CDC’s mask order
while in indoor areas at the seaport.

The term  means any port of entry or any other place where persons await, board, or disembark all forms of maritime
commercial conveyances (e.g., a marina or dock). Wearing a mask is required in all indoor areas of a seaport.

*

†

*

†
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No, this exemption does not exempt mariners from the mask order simply by virtue of working on a non-passenger related
commercial maritime conveyance. To be exempt, the mariner would need to be performing a duty that would, if a mask were
worn, create a risk to workplace health, safety, or job duty as determined by the relevant workplace safety guidelines or
federal regulations. The exemption only applies while performing that duty.

If the vessel is operated by a team who all live on the vessel and are the only people on the vessel, mariners on commercial
vessels are not required to wear masks and should be guided by CDC’s Interim Guidance for Ships on Managing Suspected or
Con rmed Cases of Coronavirus Disease 2019 (COVID-19). Per the Interim Guidance, it is recommended that crew wear
masks when outside of their single occupancy cabin unless work duties prevent their safe use or wearing a mask may
interfere with use of personal protective equipment required due to worksite hazards. Mariners would not be expected to
wear a mask while they are alone and are eating, sleeping, or resting. Masks are not required outdoors.

Additionally, mariners must wear masks in indoor areas when other people (e.g., visitors, pilots, inspectors) join the ship for
any period of time and when mariners disembark the ship when located in indoor areas of a seaport.

While the Order does not apply to personal maritime conveyances, the mask order applies to all persons in indoor areas on
board if a personal maritime conveyance is used for a commercial purpose, such as for a chartered shing trip. Operators of
such conveyances do not need to wear a mask if they are the only person on board.

Last Updated Feb. 25, 2022
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF TEXAS – DALLAS DIVISION 

 
LEIA MONTGOMERY  
and KRISTEN MEGHAN KELLY, 
          Plaintiffs, 
 
v.  
 
DELTA AIRLINES, INC. 
          Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 

Civil Action No. 3:21-cv-02715-C 
(previously 4:21-cv-01052-P) 

 
PLAINTIFFS’ SECOND AMENDED COMPLAINT 

TO THE HONORABLE JUDGE OF SAID COURT: 

COMES NOW Plaintiffs Leia Montgomery (“Montgomery”) and Kristen Meghan Kelly 

(“Kelly”) to make and file their Plaintiffs’ First Amended Complaint against Defendant Delta 

Airlines, Inc. (“Delta”) for breach of contract, public disclosure of private facts, intentional 

infliction of emotional distress, and a declaration that their requested accommodation of a face 

shield was sufficient and reasonable.  

Summarizing, Delta Air Lines, Inc. adopted an aggressive one-size-fits-all policy that 

rejected Plaintiffs’ attempt to work with Delta by employing face shields. Rather than employ 

common sense health guidelines and work reasonably with Plaintiffs, Delta opted for an 

unreasonable militant approach, and then acted to humiliate Plaintiffs, leading to the present suit.  

This Second Amended Complaint is filed to clarify jurisdictional facts, stating clearly 

that the events described concerning Plaintiff Montgomery occurred at Dallas/Fort Worth 

International Airport in Texas. 
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I. PARTIES 

1. Plaintiff Leia Montgomery is an individual living in Dallas, Texas who may be reached 

through her counsel of record the undersigned. 

2. Plaintiff Kristen Meghan Kelly is an individual living in Michigan who may be reached 

through her counsel of record the undersigned.  

3. Defendant Delta Air Lines, Inc. is a corporation with its headquarters in Atlanta, GA, 

operating in Texas. It may be served through its registered agent at 2 Sun Court, Suite 400, 

Peachtree Corners, GA 30092, or CSC located at 211 E. 7th Street, Suite 620, Austin, TX 78701.  

II. JURISDICTION AND VENUE 

4. The Court has subject matter jurisdiction over this action, pursuant to 28 U.S.C. §1332. 

5. The Court has personal jurisdiction over Delta because it offers for sale and sells its 

services to consumers in Texas, and has done so for years, including through its website and in 

person at airports like Dallas-Fort Worth International Airport. Delta is registered to do business 

in the state, regularly does business in the state, purposefully directs its business activities toward 

Texas residents, and derives substantial revenue from its services used or consumed in Texas, 

and in addition to these operations, Delta maintains a registered agent in Texas.  

6. Each Plaintiff seeks damages which exceed $75,000. Plaintiffs herein allege damages 

breach of contract and intentional infliction of emotional distress. 

7. Venue is properly founded in this judicial district under 28 U.S.C. § 1391(b) because a 

substantial part of the events giving rise to the claims in this action occurred within the 

geographic area falling into the jurisdiction of the Northern District of Texas. 

8. A party waives any defense listed in Rule 12(b)(2)-(5) by omitting it from a motion in the 

circumstances described in Rule 12(g)(2). Rule 12(h)(1)(A). Except as provided in Rule 12(h)(2) 
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or (3), a party that makes a motion under this rule must not make another motion under this rule 

raising a defense or objection available but omitted from its earlier motion. Rule 12(g)(2) 

9. Therefore, when Defendant filed its Motion to Dismiss (ECF No. 14) under Rule 12(b)(6) 

exclusively, on October 18, Defendant waived its defenses to Rule 12(b)(2)-(5), which includes 

any claim to lack of personal jurisdiction, improper venue, insufficient process, and insufficient 

service of process, respectively. 

III. FACTS 

Leia Montgomery 

10. Montgomery frequently flies on Delta flights for work and recreation.  

11. She has flown on numerous flights over the years without incident.  

12. Montgomery suffers from post-traumatic stress and claustrophobia due to a past event.  

13. Montgomery carries signed documentation provided by two physicians that describes her 

disabilities pursuant to the standards set by the Americans with Disabilities Act (“ADA”).  

14. Given the nature of her disabilities, she is unable to wear a conventional face mask. As a 

result, she wears a face shield, hat, and scarf when travelling. 

15. On February 20, 2021, Montgomery attempted to complete the Delta Clearance to Fly 

process at check-in prior to boarding Delta flight #1366 from Dallas/Fort Worth International 

Airport (“DFW”) to Atlanta Hartsfield-Jackson International Airport (“ATL”).1 

                                                 
1 Plaintiffs’ previous Complaints incorrectly listed Montgomery’s flight as flight #1336. Delta #1366 now denotes 
flights from Orlando to New York City. On information and belief, the last Delta flight #1366 from DFW to ATL 
was March 2, 2021.  
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Montgomery’s flight confirmation 

16. Montgomery provided her ADA documents to the gate agents. In a good-faith effort to 

comply with Delta’s COVID-19 rules, she wore her face shield, hat, and scarf. 

17. Delta’s gate agents called a STAT-MD emergency physician to evaluate Montgomery’s 

suitability for flight under Delta’s policies.  

18. STAT-MD is a private telemedicine company which provides services to Delta.  

19. The STAT-MD emergency physician denied Montgomery’s accommodation.  

20. During the conversation, the physician told Montgomery that she did not need to read her 

notes or show her paperwork to him.  
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21. He further instructed that she did not need to tell him her prescription nor have him verify 

her physician’s signed notes.  

22. The physician told Montgomery that her condition was not on Delta’s list of conditions 

qualifying for a mask exemption, and if she had a problem, she should take it up with Delta.  

23. After termination of the call, the gate agents told her that it was “too bad” that her 

condition “didn’t count.” 

24. Montgomery then offered to make additional accommodations, including covering her 

hat with her scarf like a veil in addition to wearing her face shield.  

25. The agents rejected the sufficiency of her additional accommodations and told 

Montgomery that she was being placed on Delta’s no-fly list, leading to additional trauma and 

embarrassment. 

Kristen Meghan Kelly 

26. Plaintiff Kristen Meghan Kelly is a veteran of the United States Air Force. She has a 

post-traumatic stress disorder (PTSD) disability regarding face coverings due to a severe 

disability stemming from a violent event suffered while on active duty. 

27. Kelly carries medical records and proof of her disability in addition to other medical 

documentation explaining that face coverings cause her body to produce a cardiac arrhythmia 

response. The documentation also describes how her episodes of post-traumatic stress disorder 

(PTSD) produce cardiac events. 

28. Prior to Kelly’s attempt to fly on March 30th, Delta had previously approved Kelly to fly 

without a mask the prior month, Kelly also underwent a COVID-19 saliva test which indicated 

she was COVID-negative. 
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29. Despite Delta’s prior clearance and advance notice of Kelly’s disability, the medical 

documentation Kelly carried on her person, and the fact that Kelly had tested negative for 

COVID-19 via a saliva test, Delta gate agents denied her access to the flight and referred her 

to a telemedicine STAT-MD physician for determination of her exemption to the mask policy. 

That physician denied Kelly access to the flight.  

30. Since Kelly had familiarized herself with Delta’s corporate policies, she knew the 

physician was incorrect. She asked the gate agent to call Delta’s corporate headquarters to verify 

their policy for the doctor—which the Delta agent allowed. The person from headquarters told 

the agent that because Kelly’s medical status had not changed, her exemption still stands. 

However, the shift manager, Mandell Presley, refused to override the doctor’s decision despite 

guidance from Delta headquarters. Because of all the delays, Kelly and her traveling companion, 

Tammy Clark, missed their flight and also missed a later flight. 

31. Kelly missed the scheduled meeting with the senators on the evening of March 30th. 

32. Ms. Kelly had previously been approved by Delta to fly without a mask due to a severe 

disability stemming from a violent sexual assault suffered while in military service.  

33. Despite Delta’s awareness of Ms. Kelly’s disability, Delta gate agents denied her access 

to the flight and referred her to a STAT-MD physician for determination of her exemption to the 

mask policy. The STAT-MD physician then required Ms. Kelly to divulge the entire background 

of her disability, including g a recitation of the sexual assault she suffered while in the military.  

34. This was done in the presence of the passengers on her intended flight, as they had been 

de-planed ostensibly to apply pressure to Ms. Kelly to comply. This, however, was only the 

beginning of Delta’s organized effort to humiliate Ms. Kelly. Over the next 4-6 hours, Ms. Kelly 
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was referred to numerous levels of Delta “management” to determine if the emotional damage 

suffered because of being raped could possibly trigger Delta’s mask exemption.  

35. The facts of this incident would lead every rational person to believe Delta had intended 

to create a system to individually humiliate Ms. Kelly and browbeat her and all other customers 

into submission. This experience caused Kelly to suffer extreme emotional trauma. 

IV. ARGUMENT AND AUTHORITIES 

Claim 1 - Breach of Contract 

i. Legal Standard 

36.  Whether a contract exists involves both questions of fact—such as the intent of the 

parties—and questions of law—such as whether the facts as found constitute a contract. Merritt-

Campbell, Inc. v. RxP Prods., Inc., 164 F.3d 957, 959 (5th Cir. 1999).  

37. The elements for breach of contract are (1) a valid contract, (2) the plaintiff’s 

performance or tendered performance, (3) the defendant’s failure to perform the contract, and (4) 

damages as a result of the breach. Paragon Gen. Contractors, Inc. v. Larco Constr., Inc., 227 

S.W.3d 876, 882 (Tex. App.—Dallas 2007). 

ii. Application 

38. Plaintiffs are proper parties to sue for breach of contract. 

39. Each Plaintiff had a valid and enforceable agreement with Delta which included a 

promise by Delta to transport each Plaintiff to her destination airport in exchange for funds. 

40. Each Plaintiff performed under the agreement or was excused from performing her 

obligations under the agreement, but Delta failed to perform under the agreement. 

41. Defendant breached the agreement by failing to accommodate Plaintiffs pursuant to 

federal law and regulation and by denying them access to the service agreed to under contract. 
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42. As a result of Defendant’s breach, Plaintiffs have suffered damages within the 

jurisdictional requirements of this court. 

Claim 2 — Public Disclosure of Private Facts 

i. Legal Standard 

43.  In order to recover damages for the disclosure of private facts, a person must prove that: 

(1) publicity was given to matters concerning his or her private life, (2) the matter publicized is 

not of legitimate public concern, and (3) the publication of those matters would be highly 

offensive to a reasonable person of ordinary sensibilities. Industrial Foundation of the South v. 

Texas Indus. Acc. Bd., 540 S.W.2d 668, 682-85 (Tex. 1976), cert. denied, 430 U.S. 931 (1977).  

ii. Application 

44. Defendant publicly disclosed private facts about Plaintiff Kelly when it forced Kelly to 

publicly divulge sensitive information regarding her history of sexual assault and resulting 

trauma in the presence of the passengers on her intended flight.  

45. Defendant similarly publicly disclosed private facts about Plaintiff Montgomery when it 

forced her to divulge sensitive information related to her medical condition and history of trauma 

in the presence of the public at the flight gate.  

Claim 3 — Intentional Infliction of Emotional Distress 

i. Legal Standard 

46.  To prevail on a claim of intentional infliction of emotional distress, a plaintiff must show 

that: (1) the defendant acted intentionally or recklessly; (2) the defendant’s conduct was extreme 

and outrageous; (3) the defendants actions caused the plaintiff emotional distress; and (4) the 

resulting emotional distress was severe. Hoffman-La Roche Inc. v. Zeltwanger, 144 S.W.3d 438, 

445 (Tex. 2004).  
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47. Whether conduct is extreme and outrageous for the purpose of intentional infliction of 

emotional distress is generally a question of law. Creditwatch, Inc. v. Jackson, 157 S.W.3d 814, 

817 (Tex. 2005).  

ii. Application 

48. Defendant intentionally inflicted emotional distress upon Plaintiff Montgomery when it 

publicly refused to acknowledge and accommodate her verified medical conditions and indicated 

to Montgomery that she had been placed on Delta’s no-fly list. 

49. Defendant intentionally inflicted emotional distress upon Plaintiff Kelly when it refused 

to recognize and accommodate her verified medical condition, and instead opted to force Kelly 

to publicly divulge sensitive information regarding her history of sexual assault and resulting 

trauma in the presence of the passengers on her intended flight.  

Claim 4 (alternative) — Negligent Infliction of Emotional Distress 

50. If this Court determines Defendant did not act with requisite intention to satisfy a claim 

of intentional infliction of emotional distress, Plaintiffs claim that Delta’s behavior constitutes  

negligent infliction of emotional distress in the alternative.  

Claim 5 — Declaratory Relief 

i. Legal Standard 

51. This Court has authority to grant declaratory relief pursuant to the federal Declaratory 

Judgment Act, 28 U.S.C. §§ 2201 and 2202. Section 2201(a) allows a court to adjudicate the 

rights and other legal relations of any interested party seeking such declaration, whether or not 

further relief is or could be sought.  

52. Under § 382.3 of the Air Carrier Access Act, an individual with a disability is defined as 

“any individual who has a physical or mental impairment that, on a permanent or temporary 
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basis, substantially limits one or more major life activities, has a record of such an impairment, 

or is regarded as having such an impairment.” 

53. Section 382.11(a)(1) of the Air Carrier Access Act (“ACAA”) states that a carrier “must 

not discriminate against any qualified individual with a disability, by reason of such disability, in 

the provision of air transportation.” 

54. Though case law prevents a party from seeking economic damages under the ACAA, 

Plaintiffs are unaware of any case law prevents this Court from adjudicating a question regarding 

impairments and accommodations.  

ii. Application 

55. Plaintiffs’ medical disability meet the standard of a disability as established by the 

ACAA § 382.3. They both have a valid disability, documented by physician, requiring Delta to 

reasonably accommodate them.  

56. Plaintiffs provided medical documentation of their disabilities to Defendant and 

requested reasonable accommodation in the form of face shields or other reasonable alternative 

in place of a mask due to Plaintiffs’ inability to wear masks due to their disabilities.  

57. Delta refused to accommodate Plaintiffs, discriminating against them by refusing to 

provide reasonable disability accommodations, in spite of their reasonable requests, and now 

imperiling any consistency regarding future air flight plans.  

58. Therefore, Plaintiffs request that this court issue a declaration that a face shield is a 

reasonable accommodation which Delta must allow, based on the circumstances here described.  
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IV. DAMAGES 

59. Leia Montgomery suffered emotional and economic damages in excess of $500,000.00 as 

a result of Defendant’s intentional infliction of emotional distress, breach of contract, and 

violation of federal law. 

60. Kristen Meghan Kelly suffered emotional and economic damages in excess of 

$500,000.00 as a result of Defendant’s intentional infliction of emotional distress, breach of 

contract, and violation of federal law. 

V. ATTORNEY’S FEES 

61. Request is made for all costs and reasonable and necessary attorney’s fees incurred by or 

on behalf of Plaintiffs’ breach of contract claim, among other rationale, including all fees 

necessary in the event of an appeal of this case to the 5th Circuit Court of Appeals and the 

Supreme Court of the United States. 

VI. CONDITIONS PRECEDENT  

62. All conditions precedent to bringing this suit have been met. 

VII. PRAYER 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs Leia Montgomery and Kristen 

Meghan Kelly respectfully pray this Court cite Defendant to appear, answer, and, on final trial, 

that Plaintiffs be awarded a judgment against Defendant for the following: 

a) Damages for Montgomery in excess of $500,000.00; 

b) Damages for Kelly in excess of $500,000.00; 

c) Reasonable attorney fees; 

d) Costs of court; 

e) Post-judgment interest at the lawful rate; and 
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f) All other relief to which Plaintiffs may be entitled in law and equity. 

 
Respectfully submitted, 
 
/s/Warren V. Norred 
Warren Norred, TX Bar 24045094, Norred Law, PLLC 
515 E. Border, Arlington, TX 76010 
817-704-3984 O; 817-524-6686 F 
wnorred@norredlaw.com 
Attorney for Plaintiffs 

 
CERTIFICATE OF SERVICE - I certify that the above was served on counsel for Defendant 
Delta through the Court’s e-file system on December 13, 2021. 

 
/s/Warren V. Norred 
Warren V. Norred 
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Declaration of Leia Montgomery 
 
“My name is Leia Montgomery. I declare under penalty of perjury under the laws of the United 
States of America that the allegations regarding my experience described in the Second Amended 
Complaint (Doc. 27) in Cause No. 3:21-cv-02715-C at paragraphs 10-25 are true and correct.  
Executed on April 18, 2022,  

_________________________________ 
Leia Montgomery 
 
 
 
 

Declaration of Kristen Meghan Kelly 
 
My name is Kristen Meghan Kelly. I declare under penalty of perjury under the laws of the United 
States of America that the allegations regarding my experience described in the Second Amended 
Complaint (Doc. 27) in Cause No. 3:21-cv-02715-C at paragraphs 26-35 are true and correct.  

Executed on April 18, 2022,  

_________________________________ 
Kristen Meghan Kelly 
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